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I. Introduction

One Barbie doll, dressed for the beach, lounged in her
Barbie car, while the other one stood by in her bridal gown as
Crystal (not child’s real name) carefully selected matching
accessories. Keeping up a dialogue in special voices for her
Barbies, Crystal acted younger than her eleven years. People
around her in the courthouse waiting room were surprised by
the striking contrast between her seductive appearance and her
childish play. Crystal was fully developed, five feet tall and
over 120 pounds, and if they had not seen her playing with
Barbies they would have assumed she was an older teenager.

At age ten and one-half, Crystal was charged with assault
for hitting her fourth grade special education aide who was
removing her from the classroom for being unruly. In the state
where she lives, children between eight and twelve years of age
are presumed incapable of committing crimes, unless the
prosecutor overcomes the presumption by providing clear and
convincing evidence to the judge that the child understood that
his or her behavior in the specific incident was wrong and
could form the requisite intent of the crime charged. State
statutes vary how to determine a child’s capacity. In Washing-
ton state, the judge may consider the nature of the offense, the
child’s age, prior conduct similar to that charged, the conse-
quences of the prior conduct, and any acknowledgment by the
child that the behavior is wrong.'

Crystal typifies the rapidly increasing number of behavior-
disordered children being prosecuted for aggression stemming
from early trauma and brain dysfunction. In one urban area,
advocates sued the school system on behalf of children with
disabilities because children in special education were five times
more likely to be referred for prosecution for school behavior
problems than children not in special education.? The actions of
behavior disordered has been treated simplistically as school

violence, with little attention to—and apparently little under-
standing of—the extent to which their acts grow out of their
disabilities. They are perceived as dangerous and responsible for
their actions instead of being treated as children with disabilities
whose behavior is the result of brain dysfunction and trauma.
Punishing children for their disabilities is unfair. The
Americans with Disabilities Act prohibits discrimination by
state and local government entities on the basis of disability and
requires accommodations for individuals with disabilities. Pros-
ecuting behavior disordered children in special education pre-
sents courts with capacity questions that cannot be resolved
simply by considering the “misconduct” itself. A complex child
development framework, including both the effects of trauma
and brain dysfunction, and information about effectively mana-
ging the behavior of such children are necessary to determine
why the child behaved as he or she did. To achieve develop-
mentally sound justice in these increasing number of court
cases would require expert testimony on trauma and brain func-
tion in children not currently available in most jurisdictions.

I1. The Context of
Victimization

Crystal is the oldest of three children from a family with a
long history of cocaine and alcohol abuse, as well as domestic
violence. Her stepfather sexually molested Crystal’s mother,
she left home when she was twelve, and subsequently began
using drugs. Crystal was born when her mother was fifteen.
Crystal and her mother moved in and out of her grandmother’s
home until her mother was sentenced to prison. Crystal and her
siblings were placed in foster care after a Child Protective
Services investigation based on the school’s report of Crystal’s
sexualized behavior in kindergarten. Crystal and her siblings
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described being locked in a closet, whipped with an extension
cord, incest, exposure to pomography, and domestic violence.
When Crystal’s mother was released from prison, she began
visiting with Crystal to prepare for reunification; she partici-
pated in drug treatment programs, but returned to substance
abuse. Her parental rights were terminated when Crystal was
seven with the finding that “while the children love their
mother, and their mother loves them, they cannot wait any
longer to move into a safe, secure, and truly stable placement
of a long-term nature’as noted in the child welfare case record.
Crystal’s younger siblings were adopted by their original foster
parents who found Crystal’s continuing sexualized behavior,
bed-wetting, temper tantrums, and hitting too unmanageable.
Six years after being removed from her family, 11-year old
Crystal is now in her tenth placement: a therapeutic home after
five foster homes, a shelter, a residential program, and a psy-
chiatric hospital.

II1. The School Setting

In first grade, a special education evaluation indicated that
Crystal, who had normal intelligence, was easily frustrated. Her
teachers reported that sometimes her anger seemed to erupt for
no apparent reason. When her emotions took control of her, she
was described as being “out of it.” When there was any change
in routine she had difficulty for the remainder of the day. At
age 10 she was classified as Seriously Behaviorally Disabled.
Her Individualized Education Plan gave five simplistic goals:
(1) increase reading to a fourth grade level; (2) increase math
to a third grade level; (3) increase written language skills to a
third grade level;, (4) improve following directions; and
(5) improve problem solving skills.

Crystal’s special education program, a self-contained
classroom with seven severely behaviorally disabled children,
used a behavior modification system based on eaming points
(if certain points were accumulated rewards would be given)
and a time out room. She was described as “craving adult
attention” and having at least one incident report a week for
behavior problems. In the month before she was charged, she
experienced daily physical restraint.
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IV. Aggression toward School
Staff

Crystal’s teacher and her aide often forcible removed Cry-
stal from the classroom. The aide dragged Crystal to the quiet
room “because she was running around and threw things. She
hit me, kicked me and yelled at me repeatedly. I decided to take
her down to keep her from hitting me more.” The aide testified
that Crystal knew the difference between right and wrong:
“During our problem solving sessions, Crystal must answer
questions about what happened and why. She has to work
through the problem to be removed from isolation. She acts out
when the staff corrects or disciplines her. Crystal does show
some remorse and apologizes for her behavior. That doesn’t
stop her from acting up when she wants to. We have had to
restrain her more than twenty times in the past eight weeks.”

Crystal explained that she felt persecuted in her classroom,
and she repeatedly described her teachers as “mean.” In contrast
to the staff descriptions, she felt that restraint and “take- downs”
were cruel, that physically forcing students into the time out
room was harmful, and that neither restraint nor the time out
room helped students. What staff reports called a “basket hold”
according to Crystal was painfully pinning her arms behind the
back of the chair she was sitting in, sometimes for long periods.
What staff called a “floor hold” according to Crystal was
painfully pinning one arm behind her back while she was face
down on the floor. She said staff hurt her when they picked her
up by the arms and dragged her to the quiet room, giving her
scrapes on her knees. Crystal emphasized that the most
important thing about a teacher is to be nice, which she defined
as treating her “politely” and being “gentle.” She saw the
teachers as threatening and unfair. While staff intentions may
have been to keep the situation under control, Crystal’s
perceptions determined how she reacted.

V. Understanding Trauma and
Prenatal Substance Exposure

A. The developmental challenges
Jacing girls

Intervening successfully in Crystal’s behavior requires
understanding female development and the impact of sex abuse,
loss and prenatal substance exposure on children.’ Girls develop
differently than boys; designing interventions to meet their special
needs is crucial. Connection with others is the central organizing
feature of development in girls. Often, girls feel conflicted about
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being selfish versus selfless. The struggle to be loyal, including
worries about abandonment and disconnection, dominates girls’
thinking from elementary through high school.* Girls who feel
abandoned by their mothers become especially vulnerable—they
have difficulty trusting others, but they are hungry for attention
and affection.” Half of all girls report being depressed and many
more girls than boys attempt suicide.’ Girls are more upset than
boys by stressful life events, are prone to see themselves as
helpless, fear abandonment by others, and express a greater need
for closeness and nurturing,” Girls report substantially less
satisfaction with themselves than boys in areas including
perceived self-worth, physical appearance, and social, academic
and athletic competence.® Anecdotal evidence suggests that girls
often mask their leaming disabilities, resulting in delayed inter-
vention. The transition to middle school is especially stressful for
girls. Girls who experience early physical maturing have particu-
lar difficulty feeling accepted and liking themselves.” Crystal’s
fear of abandonment, need for attention, helplessness and
self-dislike are not surprising. Sufficiently intensive assistance to
address her individual needs should have been designed.

Trauma has delayed Crystal’s emotional development and
caused her to be untrusting, angry, sexualized and easily triggered.
Abuse and loss typically slow down development in children and
can interfere with all aspects of the child’s functioning.” Children
who were sexually abused or lost an important person in their lives
may continue to function emotionally at the age when the trauma
occurred. These children have trouble concentrating in school, are
fearful and have disturbing nightmares."" Children who have been
abused or disappointed by parents who did not protect them
typically dislike themselves and have trouble trusting others.
Aggression can be a defense against the helplessness common
among traumatized children. Children who have been abused often
react like younger children when they feel threatened. Traumatized
children tend to misconstrue and be offended by what others say
and do. Depression is acommon reaction to trauma, but usually the
child’s behavior problems are focused on at home and school
rather than this underlying sadness.

In addition, trauma affects brain development, with a re-
active alarm response becoming the child’s coping method for
even small stressors. The brains of traumatized children devel-
op uniquely, resulting in “a persisting fear-response . . . [with]
profound cognitive distortions that accompany this neurodevel-
opmental state.””'> Because the experience of traumatized
children is one of fear, unpredictability and frustration, they do
not grow out of primitive reactions such as dissociation or
aggression.” Traumatized children do not leam to soothe
themselves and mstead manage their fears with combative
self-preservation."*
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"The trauma of sexual abuse caused Crystal to be both sexually
precocious and ashamed of her mature-looking body."” Because
she did not like herself, she felt appreciated as a sexual object for
her brothers at the same time that counselors and foster parents
disapproved of her sexualized behavior. In addition, the trauma of
loss significantly affected Crystal. She remained angry with her
mother and untrusting of others, expecting and sometimes
contributing to repeated abandonment. She was always on the alert
for rejection and aggressively self-protective at the slightest provo-
cation because of the losses she has endured. Multiple placements
may have been as harmful as the original abuse. Repeated losses
caused her to feel unlovable and contributed to the increasing pool
of anger inside her. Crystal blamed herself for not being adopted,;
the loss of her siblings was also significant. Her moodiness was
treated as an annoying behavior problem, but irritability is the most
common symptom of depression in children. Her only methods of
soothing her chronic sadness about these losses appeared to be
overeating and masturbation. Although Crystal’s angry outbursts
and ‘spacing out’ might have been secondary to seizure activity,
more likely periods of dissociation, which provide traumatized
children safe distance from their upsetting feelings and memories,
caused these behaviors.

Prenatal substance exposure has limited Crystal’s ability to
anticipate the consequences of actions. Because the brain of the
fetus develops throughout pregnancy, many brain changes
result from prenatal drug, alcohol and tobacco use.' Typically,
the child looks normal, but his or her thinking and self-regu-
lation are different. From infancy, the prenatally substance-
exposed child may have noticeable difficulty with arousal and
attention regulation, getting easily over-stimulated, having
limited self-calming skills, being disorganized in play and on
tasks, and being quickly frustrated.”” Their abilities to compre-
hend instructions and express themselves may be delayed. The
child may be repeatedly surprised by obvious consequences of
actions, sometimes developing what appears to be a habit of
lying to avoid responsibility.”® The prenatally substance-
exposed child may be treated for Attention Deficit Hyper-
activity Disorder (ADHD) or Oppositional Defiant Disorder
with no effect, because the child has brain damage requiring
different interventions.” Frustrated families and teachers un-
derstandably get increasingly controlling, particularly when
behavior modification does not produce improvement * “Time
outs” may result in the escalation of behavior rather than
helping the prenatally substance exposed child calm down.

Crystal showed three classic symptoms of prenatal sub-
stance exposure: she did not leamn from experience, repeating
the same mistake over and over; she seemed unaffected by
simple rules that other children routinely obey; and she had
difficulty explaining or following normal sequencing of events.
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VII. Conclusion

Traumatized behavior disordered children may not be able
to stop reacting to school staff and other caregivers because:
(1) they see these adults as mean and unfair, which past abuse
has made the acutely sensitive to; (2) when adults hurt them,
they reflexively protect themselves (even if the adults think the
restraint will control the situation, the child automatically reacts
as if back in the position of being victimized); (3) when their
feelings are hurt they are flooded with anger from the past
which they are unaware is out of proportion to the present
provocation; (4) they lack the ability to calm themselves; and
(5) they cannot anticipate the consequences of their actions
which surprise them (because of immature cognitive processing
normal for their age and/or sequencing problems associated
with fetal substance exposure).

At the time, these children react to feeling unfairly treated
without being able to think about their response as being
wrong. Afterwards when they are not being hurt, they can see
that what they did was wrong—nevertheless, unless their
teachers and others arrange an environment with effective
accommodations, this predictable reaction will be provoked
over and over. In Respondent’s Brief on Capacity, Crystal’s
lawyer argued:

While children are taught it is wrong to hit and kick others,
we have recognized at common law and by statute that a
person may use force in defense of self or to fend off an
aggressor. Crystal’s description of what happens when
school staff restrain her shows that in her mind, she is
reacting defensively to physical abuse. Crystal suffered
prenatal substance exposure, which typically results in brain
damage and developmental delays, which interfere with the
ability of a child to learn from experience and anticipate
consequences. Crystal has also suffered abuse and ongoing
loss, which typically result in delays in emotional develop-
ment, including reacting to stress like a much younger child.
Her special education program used behavior modification
techniques and physical restraint, which were contra-indica-
ted for abused children and would be expected to result in
the behavior observed. While the state argues that Crystal
behaved similarly and had been punished for that behavior
in the past, that is not clear and convincing evidence that she
would then know at the time of the “assault” that her
behavior was wrong . . . Despite the ability of such children
torecognize the wrongfulness of their behavior after the fact,
or at least say whatever it takes to get out of the quiet room
or readmitted to class, these children do not recognize what
they are doing is wrong at the time they lash out. These chil-
dren are delayed in the development of the ability to unde-
stand consequences and are oversensitive and reactive to
perceived threats. Therefore, at the time of the “assaultive”
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behaviors, they are acting reflexively and do not see that they
are acting wrongly.®

Prosecution of children for their disabilities sets up an unac-
ceptable conflict between their delayed development versus the
appearance of dangerousness because of their size and
aggressive reactions. For a child as traumatized as Crystal to be
able to take responsibility for her actions would require (1) being
able to separate her own victimization from provocative situations
encountered at school and home and (2) leaming new skills, and
developing higher brain functions, to stop, think and calm herself
before responding. The prenatally substance exposed child cannot
help being unable to regulate her behavior, so the emphasis
should be on what the child can do to use her competencies more
effectively to reduce brain limitations with the environment
providing effective support for desired behavior. Because trauma
and brain dysfunction slow down many aspects of development,
all the adults involved with the traumatized and prenatally
substance-exposed child must respond as if she were younger
than her chronological age.

A combination of interventions are necessary for these
children to recover from early trauma and compensate for
compromised brain function: emotional nurturance to make
sure she feels safe and loved, predictability to reduce her anxi-
ety, instruction in self-soothing, sequencing, logical consequen-
ces, and verbal expression of her frustration, and develop-
mentally-sequenced trauma treatment to help her make peace
with loss and abuse. Tragically, with daily power struggles and
physical restraint, Crystal’s school was not a nurturing environ-
ment. Behavior modification has not offered her the kind of
teaching she can digest about how to be less sensitive, to calm
herself, and to anticipate so she can stop before acting. Her
multiple placements have caused increased loss and anxiety.
Residential placement would likely make her behavior worse
because of the provocation from other children and the lack of
instruction in self-soothing and anticipating consequences. She
must be protected from any school or living environment that
continues to call on her reflexive fear response, reinforces her
sensitivity to hostility, rejection and unfaimess from adults, or
punishes her for being unable to sequence normally.

Under the Individuals with Disabilities Education Act of
1997 (IDEA), students with disabilities have a right to an
appropriate public education that meets their special needs.> As
envisioned by the IDEA and ADA, these traumatized and pre-
natally substance exposed children are entitled to the coordi-
nated effort of teachers, parents, and therapists in providing
effective instruction and nurturance. When Crystal defended
herself against perceived victimization by the teacher aide who
was hurting her, she was reacting reflexively due to trauma and
brain damage and did not have criminal intent even though
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when not under stress she could say that hitting and kicking are
wrong. Because of her disabilities, she cannot function like
other children at her chronological age. Criminalizing the
disabilities of traumatized and prenatally substance exposed
children is harmful and will not change their behavior. They
cannot be accountable because of brain dysfunction and
delayed development. Instead of prosecution, the ADA and
IDEA provide guidelines for services to meet their needs and
develop the ability to regulate their own behavior.
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